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AN ACT CONCERNING THE CREATION OF A SPECIAL EDUCATION EXCESS COST COOPERATIVE.
Be it enacted by the Senate and House of Representatives in General Assembly convened:
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Section 1. (NEW) (Effective from passage) (a) A captive insurance company shall be established by the incorporators described in this subsection, as a not-for-profit entity, in accordance with the provisions of sections 38a-91aa to 38a-91tt, inclusive, of the general statutes for the purpose of providing reimbursement payments to local and regional boards of education pursuant to section 10-76g of the general statutes, as amended by this act. The incorporators of such captive insurance company, shall be (1) the Commissioner of Education, or the commissioner's designee, (2) the Secretary of the Office of Policy and Management, or the secretary's designee, (3) one appointed by the speaker of the House of Representatives, (4) one appointed by the minority leader of the House of Representatives, (5) one appointed by the president pro tempore of the Senate, and (6) one appointed by the minority leader of the Senate. The appointments described in subdivisions (3) to (6), inclusive, of this subsection shall be made on or before July 1, 2020. If any said appointment has not been made by August 1, 2020, the Governor shall make such appointment in order to fulfill the obligations of this section.
(b) In addition to any other requirements imposed by law applicable to captive insurance companies, the captive insurance company established pursuant to this section shall:
(1) Establish a board of directors who shall serve in a volunteer capacity. The board shall consist of seventeen members: (A) The Commissioner of Education, or the commissioner's designee; (B) the Secretary of the Office of Policy and Management, or the secretary's designee; (C) one representative designated from each municipal member group, organized and established pursuant to section 3 of this act; (D) two representatives from the Connecticut Conference of Municipalities, designated by the conference; (E) two representatives from the Connecticut Council of Small Towns, designated by the council; (F) one representative from Special Education Equity for Kids of Connecticut, designated by the organization; (G) one representative from the Connecticut Association of Public School Superintendents, designated by the association; and (H) three members designated by the incorporators described in subsection (a) of this section, one of whom shall have expertise on captive insurance, one of whom shall have expertise in claims handling and financial matters, and one of whom shall be an attorney with experience in matters relating to the Individuals with Disabilities Education Act, 20 USC 1400 et seq., as amended from time to time. Any vacancy on the board shall be filled by the designating authority;
(2) Develop, in coordination with the Department of Education, a process for reimbursement under section 10-76g of the general statutes, as amended by this act, to be used for the fiscal year ending June 30, 2022, and each fiscal year thereafter, in which local and regional boards of education submit requests for reimbursement to the Department of Education and the department reviews such requests and directs the captive insurance company to make payments on such requests;
(3) For the fiscal year ending June 30, 2022, and each fiscal year thereafter, provide reimbursement pursuant to section 10-76g of the general statutes, as amended by this act, to local and regional boards of education for the total amount of the reasonable costs of special education instruction, as defined in the regulations of the State Board of Education, that is in excess of four and one-half times the net current expenditures per resident student, as defined in section 10-262f of the general statutes, of such board of education; and
(4) Develop a method for calculating the community contribution and establish a community contribution payment and cost reimbursement schedule, in accordance with the provisions of section 2 of this act.
(c) Except as provided in subsection (d) of this section, such captive insurance company shall not be considered a state agency for purposes of any provision of the general statutes, and shall not be considered to perform a governmental function for purposes of chapter 14 of the general statutes. Such captive insurance company may, subject to the provisions of this section, do all things necessary and desirable in its discretion to accomplish its purposes, including hiring employees and contracting for administrative or operational services, and entering into agreements. Not more than one per cent of all moneys allocated or made available to the captive insurance company in any calendar year shall be used for administrative or operational costs.
(d) Employees and agents of the captive insurance company shall not be deemed state employees, except that employees and directors shall be subject to the provisions of sections 1-84, 1-84a, 1-84b, 1-85 and 1-86 of the general statutes. Any agent, consultant or contractor of the captive insurance company shall be subject to the provisions of sections 1-86e and 1-101nn of the general statutes. The Office of State Ethics shall have the authority to enforce the provisions of this subsection.
(e) Notwithstanding sections 38a-11 and 38a-91bb of the general statutes, the captive insurance company shall not be required to pay a license fee for the first year of licensure or a renewal fee for any year thereafter, as set forth in said sections.
(f) In addition to any report required to be filed by not-for-profit entities generally under regulations of the Internal Revenue Service, the captive insurance company shall submit annual reports to the joint standing committees of the General Assembly having cognizance of matters relating to education and appropriations on its operation and financial condition. Such annual reports shall include, but need not be limited to, information concerning: (1) Moneys allocated or made available to it pursuant to this section, (2) reimbursement payments provided to each local and regional board of education pursuant to this section, (3) administrative and operational expenditures, and (4) the average time to process reimbursement payments.
(g) The joint standing committees of the General Assembly having cognizance of matters relating to education and appropriations shall, not less than annually, hold a joint public hearing on the operation and financial condition of the captive insurance company.
(h) Reimbursement determinations made by the Department of Education and payments made by the captive insurance company pursuant to this section shall be made in writing and provided to the local or regional board of education and shall include the information relied upon and the basis for such determination. A local or regional board of education may request a review of any determination by the captive insurance company relating to such reimbursement not later than thirty days after the decision. A final decision on such a request for review shall be made in writing and provided to the local or regional board of education not later than thirty days after receipt of such board's request, unless an extension is agreed to by such board. The final decision shall be subject to approval by the board of directors. There shall be no right to appeal such final decision.
(i) No member of the board of directors or any employee or agent of the captive insurance company shall (1) participate in, or otherwise contribute to, a planning and placement team meeting for any child receiving special education or related services, or (2) comment on, or otherwise influence, the recommendations or decisions relating to the development or modification of an individualized education program of a child receiving special education or related services.
(j) Not later than July 1, 2022, and annually thereafter, the captive insurance company shall submit an annual report to the joint standing committees of the General Assembly having cognizance of matters relating to education and appropriations, in accordance with the provisions of section 11-4a of the general statutes. The annual report shall include, but need not be limited to, (1) trends in costs relating to the provision of special education and the outplacement of students with private providers of special education services, as defined in section 10-91g of the general statutes, (2) the total amount of money reimbursed by the captive insurance company pursuant to section 10-76g of the general statutes, as amended by this act, for the previous fiscal year, (3) the total number of students who received special education and related services for which reimbursement was sought under section 10-76g of the general statutes, as amended by this act, during the previous fiscal year, and (4) a list of the providers of special education and related services and the amount charged by such providers for such services during the previous fiscal year.
(k) The captive insurance company shall continue until its existence is terminated by law. Upon the termination of the existence of the company, all its rights and properties shall pass to and be vested in the state of Connecticut.
Sec. 2. (NEW) (Effective from passage) (a) For the fiscal year ending June 30, 2022, and each fiscal year thereafter, the board of directors of the captive insurance company, established pursuant to section 1 of this act, shall annually calculate, on or before December first, a community contribution payment amount for each town for the next fiscal year. In calculating such community contribution, the board may (1) consider (A) the number of resident students, as defined in section 10-262f of the general statutes, (B) the number of students requiring special education and related services, and (C) previous special education expenses, including requests for reimbursement pursuant to section 10-76g of the general statutes, as amended by this act, and (2) include an equity adjustment based on such town's ability to pay. The community contribution for any town shall not exceed the total special education excess cost of expenses incurred by the local or regional board of education for such town.
(b) For the fiscal year ending June 30, 2022, and each fiscal year thereafter, each town shall annually make a community contribution payment to the captive insurance company. If a town does not make such annual community contribution to the captive insurance company required under this subsection, then the board of education for such town shall not receive reimbursement pursuant to section 10-76g of the general statutes, as amended by this act, for such fiscal year.
Sec. 3. (NEW) (Effective from passage) (a) The incorporators of the captive insurance company, described in subsection (a) of section 1 of this act, shall establish eight municipal member groups that are based on total population and median household income.
(b) Each municipal member group shall elect a representative to serve as a member of the board of directors of the captive insurance company, pursuant to subdivision (1) of subsection (b) of section 1 of this act. Such representative may include, but need not be limited to, a superintendent of schools, the chief financial officer or chief operating officer of a local or regional board of education, or a school business administrator.
Sec. 4. (NEW) (Effective from passage) Not later than October 1, 2020, the Department of Education shall enter into an agreement with the captive insurance company, established pursuant to section 1 of this act, concerning the sharing of data and information relating to students and the provision of special education to such students, provided such agreement shall include a provision that requires the captive insurance company to comply with the Family Educational Rights and Privacy Act of 1974, 20 USC 1232g, as amended from time to time.
Sec. 5. Section 10-76g of the 2020 supplement to the general statutes is repealed and the following is substituted in lieu thereof (Effective July 1, 2021):
(a) (1) For the fiscal year ending June 30, 1984, and each fiscal year thereafter, in any case in which special education is being provided at a private residential institution, including the residential components of regional educational service centers, to a child for whom no local or regional board of education can be found responsible under subsection (b) of section 10-76d, the Department of Children and Families shall pay the costs of special education to such institution pursuant to its authority under sections 17a-1 to 17a-26, inclusive, 17a-28 to 17a-49, inclusive, 17a-52 and 17b-251. (2) For the fiscal year ending June 30, 1993, and each fiscal year thereafter, any local or regional board of education which provides special education and related services for any child (A) who is placed by a public agency, including, but not limited to, offices of a government of a federally recognized Native American tribe, in a private residential facility or who is placed in a facility or institution operated by the Department of Children and Families and who receives such special education at a program operated by a regional education service center or program operated by a local or regional board of education, and (B) for whom no local or regional board of education can be found responsible under subsection (b) of section 10-76d, shall be eligible to receive one hundred per cent of the reasonable costs of special education for such child as defined in the regulations of the State Board of Education. Any such board eligible for payment shall file with the Department of Education, in such manner as prescribed by the Commissioner of Education, annually, on or before December first a statement of the cost of providing special education for such child, provided a board of education may submit, not later than March first, claims for additional children or costs not included in the December filing. Payment by the state for such costs shall be made to the local or regional board of education as follows: Seventy-five per cent of the cost in February and the balance in May.
(b) Any local or regional board of education which provides special education pursuant to the provisions of sections 10-76a to 10-76g, inclusive, for any exceptional child described in subparagraph (A) of subdivision (5) of section 10-76a, under its jurisdiction, excluding (1) children placed by a state agency for whom a board of education receives payment pursuant to the provisions of subdivision (2) of subsection (e) of section 10-76d, and (2) children who require special education, who reside on state-owned or leased property, and who are not the educational responsibility of the unified school districts established pursuant to sections 17a-37 and 18-99a, shall be financially responsible for the reasonable costs of special education instruction, as defined in the regulations of the State Board of Education, in an amount equal to [(A) for any fiscal year commencing prior to July 1, 2005, five times the average per pupil educational costs of such board of education for the prior fiscal year, determined in accordance with the provisions of subsection (a) of section 10-76f, and (B) for the fiscal year commencing July 1, 2005, and each fiscal year thereafter, four and one-half times such average per pupil educational costs] four and one-half times the net current expenditures per resident student, as defined in section 10-262f, of such board of education. The State Board of Education shall [, within available appropriations,] direct the captive insurance company established pursuant to section 1 of this act, to pay on a current basis any costs in excess of the local or regional board's basic contribution paid by such board in accordance with the provisions of this subsection. Any amounts paid by the State Board of Education on a current basis pursuant to this subsection shall not be reimbursable in the subsequent year. Application for such grant [shall] may be made at any time by filing with the Department of Education, in such manner as prescribed by the commissioner, [annually on or before December first] a statement of the cost of providing special education pursuant to this subsection. [, provided a board of education may submit, not later than March first, claims for additional children or costs not included in the December filing.] Payment by the state for such excess costs shall be made by the captive insurance company to the local or regional board of education. [as follows: Seventy-five per cent of the cost in February and the balance in May.] The amount due [each town] to a board of education pursuant to the provisions of this subsection shall be paid to the treasurer of [each] the town of such board of education entitled to such aid, [provided the treasurer shall treat such grant, or a portion of the grant, which relates to special education expenditures incurred in excess of such town's board of education budgeted estimate of such expenditures, as a reduction in expenditures by crediting such expenditure account, rather than town revenue. Such expenditure account shall be so credited no later than thirty days after receipt by the treasurer of necessary documentation from the board of education indicating the amount of such special education expenditures incurred in excess of such town's board of education budgeted estimate of such expenditures] and the treasurer shall pay all such aid to the board of education.
(c) Commencing with the fiscal year ending June 30, 1996, and for each fiscal year thereafter, within available appropriations, each town whose ratio of (1) net costs of special education, as defined in subsection (h) of section 10-76f, for the fiscal year prior to the year in which the grant is to be paid to (2) the product of its total need students, as defined in section 10-262f, and the average regular program expenditures, as defined in section 10-262f, per need student for all towns for such year exceeds the state-wide average for all such ratios shall be eligible to receive a supplemental special education grant. Such grant shall be equal to the product of a town's eligible excess costs and the town's base aid ratio, as defined in section 10-262f, provided each town's grant shall be adjusted proportionately if necessary to stay within the appropriation. Payment pursuant to this subsection shall be made in June. For purposes of this subsection, a town's eligible excess costs are the difference between its net costs of special education and the amount the town would have expended if it spent at the state-wide average rate.
(d) Notwithstanding the provisions of this section, for the fiscal years ending June 30, 2004, to June 30, 2007, inclusive, and for the fiscal years ending June 30, 2010, to June 30, [2021] 2019, inclusive, the amount of the grants payable to local or regional boards of education in accordance with this section, except grants paid in accordance with subdivision (2) of subsection (a) of this section, for the fiscal years ending June 30, 2006, and June 30, 2007, and for the fiscal years ending June 30, 2010, to June 30, [2021] 2019, inclusive, shall be reduced proportionately if the total of such grants in such year exceeds the amount appropriated for the purposes of this section for such year. 
(e) For the fiscal year ending June 30, 2022, and each fiscal year thereafter, all funds appropriated for purposes of subsection (b) of this section shall be paid by the Comptroller, upon certification of the Commissioner of Education, to the captive insurance company, established pursuant to section 1 of this act. The captive insurance company shall expend such funds in accordance with said subsection (b).
Sec. 6. Section 10-262j of the 2020 supplement to the general statutes is amended by adding subsection (h) as follows (Effective July 1, 2020):
(NEW) (h) For the fiscal year ending June 30, 2022, each town may reduce its budgeted appropriation for education in an amount equal to the total special education excess cost of expenses incurred by the school district during the fiscal year ending June 30, 2021.
Sec. 7. Subsection (c) of section 10-262i of the 2020 supplement to the general statutes is repealed and the following is substituted in lieu thereof (Effective July 1, 2020):
(c) All aid distributed to a town pursuant to the provisions of this section and section 10-262u shall be expended for educational purposes only and shall be expended upon the authorization of the local or regional board of education and in accordance with the provisions of section 10-262u. For the fiscal year ending June 30, 1999, and each fiscal year thereafter, if a town receives an aid increase, [in funds pursuant to this section over the amount it received for the prior fiscal year,] as described in subsection (d) of this section, such aid increase shall not be used to supplant local funding for educational purposes. [The] For purposes of this section and section 10-262j, as amended by this act, the budgeted appropriation for education in any town receiving an aid increase [in funds pursuant to this section] shall be not less than the amount appropriated for education for the prior year plus such aid increase, [in funds] except all funds received from reimbursement payments pursuant to subsection (b) of section 10-76g, as amended by this act, shall not be included in the calculation of a town's budgeted appropriation for education.
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Statement of Purpose:  
To establish a special education excess cost cooperative.
[Proposed deletions are enclosed in brackets. Proposed additions are indicated by underline, except that when the entire text of a bill or resolution or a section of a bill or resolution is new, it is not underlined.]
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